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Acting Deputy Associate General Counsel, entered an appear-
ance.

Before: WIIlians, Henderson and Garland, Circuit
Judges.

pinion for the court filed by Crcuit Judge Henderson

Karen LeCraft Henderson, Circuit Judge: Tinme Warner
Cable, Inc. (Time Warner) petitions for review of an order of
the National Labor Rel ations Board (NLRB or Board) con-
cluding that it engaged in an unfair |abor practice by refusing
to bargain with the Conmuni cati on Wrkers of Ameri ca,
Local 1120 (Union). Tine Warner Cable, 324 N.L.R B. No.
25 (Aug. 5, 1997). The NLRB cross-applies for enforcenent
of its order. Time Warner admitted that it refused to
bargai n but challenged the validity of the Union's certification
based on the NLRB' s disqualification of a challenged, and
potentially determ native, ballot. As explained bel ow, we
concl ude that the NLRB s deci sion was not based on substan-
tial evidence and therefore, grant Tine Warner's petition and
deny the Board's cross-application for enforcenent.

On March 5, 1995, the Union petitioned the NLRB seeking
certification as the exclusive collective bargaining representa-
tive at Tinme Warner, fornerly Paragon Conmuni cations d/b/a
Par agon Cabl e of Newburgh, New York (Cable),1 for "all full-
time and regul ar part-tine service technicians ... enployed
by the enployer at or out of its 400 Auto Park Pl ace,
Newbur gh, New York facility."” Paragon Conmuni cations
d/ b/ a Paragon Cable, Hearing Oficer's Report (Sept. 18,
1996) (hereinafter Hearing Oficer's Report), Joint Appendix
(JA) 7A. The original election ended in a tie and the Union
filed an objection alleging managenment m sconduct. The
NLRB agreed with the Union and on Septenber 25, 1995, it
ordered a second el ection. The Notice of Second El ection
al so specified the eligible voters:

1 Time Warner's predecessor and Prinmestar operated as divi-
sions of Paragon Conmuni cations Northeast Division (Paragon

Included: Al full-time and regular part-tine service
technicians, installer technicians, warehouse coordi nators,
customer service representatives, production staff, and

di spatchers enpl oyed by the enpl oyer at or out of its 400
Auto Park Place, Newburgh, New York Facility;

Eligible voters are those in the unit who were em
pl oyed during the payroll period ... [ending Septenber
15].
Par agon Conmuni cati ons d/ b/a Paragon Cable, Notice of
Second El ection (Sept. 18, 1996), JA 1A-2A. The rerun
el ecti on was conducted on Qctober 6, 1995. O the twenty-
ei ght ballots cast, fourteen were for unionization, thirteen
wer e agai nst and the Uni on chall enged one ballot, cast by
WIllie Jackson. JA 8A
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Cabl e had hired Jackson in February 1994 as an installer
and pronoted himto the position of installer technician in
August 1994, at which tine he received a raise. JA 12A
After an initial orientation period, Jackson was assigned a
vehi cl e and generally worked al one, performng installation
and sonme repair work. 1d. In March 1995 Jackson applied
for and received a higher paid position performng sinmlar
work for Primestar. At Primestar Jackson oversaw "quality
control of the work performed by contractors retained to
install satellite dishes.™ 1d.

VWhile the Union initially challenged Jackson's ballot on the
ground that he was a nmenber of managenent, id. at 10A, it
changed its position during the hearing to chall enge whet her
Cabl e had enpl oyed Jackson in the unit as of the eligibility
date. 1d. The hearing officer then issued a subpoena for
rel evant docunments2 and all owed testinony on the Union's

Nort heast), which operated cable and satellite systens for Tine
VWarner in New York, New Hanpshire and Maine. Cable was one

of nine cable television operati ons Paragon Northeast operated and
Primestar was one of its two satellite service divisions. Paragon
Conmmuni cati ons d/ b/a Paragon Cable, Hearing Oficer's Report

(Sept. 18, 1996), Joint Appendix (JA) 11A. Paragon Northeast has
si nce been di sbanded. 1d.

2 The subpoena directed Paragon to produce Jackson's payrol
records and tinmesheets for June 1, 1995 to Septenber 30, 1995. JA
151.

new i ssue. 1d. at 8A-9A n. 2. The Union, however, called no
addi ti onal witnesses on the issue. It had already called
Jackson to testify on the managenent nenber issue and

Cabl e then called Genma Sl aci k, Paragon Northeast's area
manager. Based on perceived inconsistencies between their
testinmony and the docunentary evidence, the hearing officer
deci ded that Jackson was not a regular part-tine enpl oyee as
of the eligibility date. 1d. at 17A-19A. She concl uded t hat
"as of Septenber 15, the payroll eligibility date herein, Jack-
son had a conditional prom se of enploynment, but had not yet
returned to work as a regular, part-tine enployee"” of Cable.
Id. at 20A. Noting an earlier Board decision that had

decl ared ineligible an enpl oyee who was in the bargaining

unit before the eligibility date but had not perfornmed unit
work for a " 'sufficiently substantial amount of tinme,' " the
hearing officer inplied a simlar fate for Jackson. 1d. at 20
n.11 (quoting Meadow Valley Contractors, 314 N.L.R B. 217

217 (1994)).

Cable filed exceptions to the hearing officer's report and on
January 15, 1997 the Board issued an order denying ora
argunent and affirmng the hearing officer. 1In re Paragon
Conmmuni cati ons d/ b/a Paragon Cable, 2-RC 21521 (Jan. 15,
1997), JA 24A. On March 28, 1997, the Union filed an unfair
| abor practice charge alleging that Cable violated sections
8(a)(1l) and 8(a)(5) of the National Labor Relations Act (Act),
29 U.S.C. ss 151 et seq. by refusing to bargain. Cable
admtted its failure to negotiate but challenged the Union's
status as the exclusive bargaining representative. On August

opinion>>
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5, 1997 the Board concluded that "[a]ll representation issues
rai sed by [Cable] were or could have been litigated in the
prior representation proceeding,” Tine Warner Cable, 324
N.L.R B. No. 25, at 1 (Aug. 5, 1997), granted the CGenera
Counsel 's sunmary judgnent notion and ordered Cable to

cease and desist fromviolating sections 8(a)(1l) and 8(a)(5) of
the Act. 1d. at 2. Cable petitioned for review, invoking this
Court's jurisdiction pursuant to section 10(f) of the Act.
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Qur role in reviewing the NLRB's findings of fact is
l[imted. We will reverse the NLRB only if its findings are
not "supported by substantial evidence on the record consid-
ered as a whole.” 29 U S.C. s 160(e); see also Universa
Canera Corp. v. NLRB, 340 U.S. 474, 493 (1951). W also
gi ve substantial deference to the inferences drawn by the
NLRB fromthe facts. Peoples Gas Sys., Inc. v. NLRB, 629
F.2d 35, 42 (D.C. Cir. 1980). W do not, however," '"merely
rubber stanp NLRB decisions,' " Davis Mem| Goodw Il In-
dus. v. NLRB, 108 F.3d 406, 410 (D.C. Gr. 1997) (quoting
Avecor, Inc. v. NLRB, 931 F.2d 924, 928 (D.C. Cr. 1991))
and, in reviewing the findings, we nust "take into account
whatever in the record fairly detracts from[their] weight."
Uni versal Canera, 340 U.S. at 488

In order to vote in a representation el ection, an enpl oyee
must be "enpl oyed and working on the eligibility date.”
NLRB v. Dalton Sheet Metal Co., 472 F.2d 257, 258 (5th Gr.
1973). At the hearing both Jackson and Slacik testified
wi t hout contradiction that Jackson was enpl oyed by and
working for Cable as of the eligibility date. JA 42-43 (Jack-
son's testinony); id. at 127, 130-31 (Slacik's testinony).
Jackson testified that in August 19953 Sl aci k approached hi m
about returning to work for Cabl e because Cabl e was under -
staffed. Jackson testified that he accepted the position part-
time, effective imediately, planning to work for Prinestar
on Monday and Friday and for Cable on Tuesday, Wdnesday
and Thursday. Because of the short notice, however, he and
Sl aci k agreed that if Jackson needed additional time for
Prinmestar work, Slacik would allowit. JA 61. Slacik |ike-
wi se testified that Jackson was working at Cable before the
eligibility date. She testified that when she | earned that
Primestar was relocating its Newburgh operations to Bing-
hant on, New York, she nmet wi th Jackson about his returning
to Cable. JA 127. She nmade a record of the neeting in a
Sept enber 8 nenorandum noting that on Septenber 6 she
met with Prinestar's general manager (Eric Behre) and

3 All dates referred to occurred in 1995 unl ess ot herw se not ed.

Jackson and i nforned Jackson in confidence that Prinestar

was relocating. The nenorandum al so noted that "[i]t was
determined as a result of this nmeeting that Wllie [Jackson]
fit the Installer/Tech 2 job description and salary range and
he was rehired on a part-tinme basis until the Prinestar office
officially closed at which tinme he would beconme a full-tine
enpl oyee.” JA 221. Finally, the menorandum noted that on
Sept ember 7 Jackson accepted the offer

Rej ecting this evidence, the hearing officer first focused on
t he Enpl oyee Change Request Turnaround Docunent (turn-
around form that Cable prepared in connection with Jack-
son's return. JA 18A. She noted that the turnaround form
i ndicated an "Effective Date" of Septenber 22 and that
Slacik had testified that personnel actions were only propos-
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als until approved by either Joan Judge, Paragon Northeast's
Human Resources Director, or Paragon Northeast's Presi-

dent, Robert Merlese.4 1d. at 18A. But the hearing officer's
reliance on the turnaround formignored the rel ationship that
exi sted between Prinestar and Cable. First, both were part

of the Paragon Northeast and, until its relocation, Primnestar
shared office and warehouse facilities with Cable. 1d. at 13A
Second, Paragon Northeast paid the enployees, including
Jackson, of both Cable and Prinestar. JA 133A. Third,
Jackson's 1995 transfers between Prinmestar and Cable were

ef fectuated by internal transfer procedures, he reported to
the sane facility throughout his enploynent, id. at 13A, and
he retained the sane benefits package. JA 133A-37A. In
addition, nothing in Slacik's testinony suggested that a per-
sonnel change that eventually failed to receive Judge's or
Merl ese's approval was void ab initio rather than sinply
reversed. For exanple, nothing indicated that a transferred
enpl oyee woul d not be paid because he had worked in his

"new' (but ultimately disapproved) position. JA 120A

Thus, the testinony that a transfer was not "final" until
approved by Judge or Merlese does not determ ne whet her,

and when, Jackson worked in the new position. Gven these
factors, we do not believe that the Septenber 22 "[e]ffective"

4 Neither Judge nor Merlese testified.
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date overrides the uncontested testinony that Jackson was in
fact enployed by and working for Cable as of Septenber 15.5
JA 41-43, 59, 130-31.

The hearing officer also disregarded Slacik's Septenber 8
menor andum as evi dence that Jackson had returned to work
for Cable before the Septenber 15 eligibility date based on
i nconsi stenci es she perceived in evidence regardi ng Jackson's
and Sl aci k's August and early Septenber neetings. The
testinmony on the issue was |limted, 6 however, and the incon-
sistenci es were not necessarily inconsistencies or, if they
were, they were, at nost, trivial. First, the hearing officer
noted that Slacik testified that she approached Jackson be-
cause Prinestar was relocating, JA 18A, while Jackson testi-
fied that Sl aci k approached hi m because of a personne
shortage at Cable, JA 19A. The hearing officer also noted
Jackson's testinony that managenent told hi mabout
Primestar's relocating during an Cctober 13 enpl oyee neet -
ing7 as well as Jackson's failure to testify, when he was asked:
"[Djid Ms. Slacik tell you why she was asking you to cone
back to [Cable]?" JA 43, that he intended to become a full-

5 W do not, however, agree with Tine Warner that the Sep-
tenmber 22 date was an "apparent clerical error.” Pet'r Br. at 18.
The docunent mani fests that the date was changed from (perhaps)

a single-digit date in Septenber to Septenber 22 by the hand
notation of "JJ," presunmably Joan Judge. JA 244.

6 As noted earlier, the Union originally challenged Jackson's
ball ot on the ground that he was a nmenber of managenent. The
theory that Jackson was not working in the bargaining unit as of
the eligibility date did not arise until the mddle of Slacik's testino-
ny, after Jackson had testified. JA 110.

7 Jackson testified:

Q[Cable]: "M. Jackson, has anyone told you what's going to
happen to Prinmestar?"
A [Jackson]: "Yes. W had a--on Cctober 13th, the new

Ceneral Manager came down. We had a neeting. And what
we learned is that, it will no longer list--remain Prinestar."

JA T2A.

time Cable enpl oyee once Prinmestar relocated. But the

Uni on never asked Sl aci k why she net with Jackson. In-
stead the hearing officer concluded that Prinmestar's rel oca-
tion was Slacik's only reason for nmeeting with Jackson based
merely on Cable's question to Slacik on direct exam nation

t hat she expl ain her Septenber 8 menorandum 8 And Jack-
son's testinony regarding Prinestar's relocation al so arose
fromthe single question, "M. Jackson, has anyone told you
what's going to happen to Prinestar?" JA 72A. Jackson

was never asked when he first, and confidentially, heard
about the relocation.9

Finally, the hearing officer discredited Jackson's time-
sheets. She noted that for the weeks endi ng Septenber 8
and 15 the timesheet showed that Jackson received eight
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hours of "holiday pay," seventy-two hours of "regul ar pay"

and three hours of "overtine"; the tinesheet, however, failed
to attribute the overtinme or holiday pay to either Primnestar
or Cable. JA 16A. The hearing officer enphasized the

hand- printed notation

Cabl e 16 HRS
Prinestar 64 HRS.

8 Slacik testified:
Q[Cable]: Wuld you pl ease explain that docunent?

A [Slacik]: [The Septenber 8, 1995 neno is a neno] to Wllie
Jackson's file fromne ... which details the discussion that we
had with WIlie Jackson when we found out that Prinestar
Satellite Services was going to be noving ..

And it just pretty much details discussions that we had in [sic]
the offer we put on the table...

JA 127.

9 In rejecting Slacik's Septenber 8 nenorandum the hearing
officer also noted that it |listed Septenber 7 as the date of reenpl oy-
ment while Slacik dated her signature on the turnaround formon
Septenber 6. JA 19A. W fail to see any significance in the
different dates.

Id. She noted that Slacik initialed the notation and that in
her opinion Jackson did not print the notation. Id. Jackson's
ti mesheet for the weeks endi ng Septenber 22 and 29 con-

tained sinmlar hand-printed notations. Based on "the dispari-
ty between the tinme recorded as conpared to that which was

all ocated [the three-day, two-day allocation], the anmbiguity as
to who noted the breakdown of Jackson's tine, 10 and the

di screpancy between the hours allocated to Cable during this

t wo- week period and Jackson's clear testinony" (enphasis
added), the hearing officer concluded that she could not "rely
upon t hese docunents to establish when Jackson conmenced
working at Cable.” 1d. at 20A

At least two of the hearing officer's three reasons for
rejecting the timesheets' credibility, however, are not sup-
ported by the record. The "disparity" between the recorded
and the allocated tinmes, that is, the difference between the
Primestar (Monday and Friday) and Cabl e (Tuesday, Wed-
nesday, Thursday) allocations, on the one hand, and the
recorded 16 hours for Cable and 64 hours for Prinestar, on
the other, was expressly anticipated as Jackson's testinony
and Sl aci k' s Septenber 8 nenorandum nmake clear.11 And
t he "di screpancy” between the 16 hours allocated to Cable
and Jackson's "clear" testinony al so di sappears when Jack-
son's actual testinmony is reviewed. He testified that "Slacik

10 Neither Jackson nor Sl aci k was asked whose handwiting was
on the tinmesheets.
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11 Jackson testified:

Q[Union]: Now, you testified that Ms. Slacik--if you have
work that you need to do for Prinmestar on Tuesday, Wednes-
day or on Thursday, Ms. Slacik allows you to do that?

A [Jackson]: We nmade an agreenment that if we had a probl em
that, if we had a problemthat came--arose, as far as a delivery
of some equi pnment, that | could let her know and she woul d
allow nme the tinme to go back and take care of that.

JA 71. Slacik's Septenber 8 neno noted: "As issues of Prinestar
cl osure came up, [Prinmestar managenment and I] woul d work togeth-
er to resolve them even if that neant changi ng the agreed upon
schedule.” JA 221A

has been relaxed in that manner. |If | have deliveries or
somet hing comes up, that | can get--let them know what
probl enms might arise at Prinmestar, that | may go back and
take care of that." JA 61.

Finally, the hearing officer's footnote inference that Jack-
son, even if he was doing unit work as of Septenber 15, had
not worked for a " 'sufficiently substantial amount of tine,’
JA 20 n.11 (quoting Meadow Val |l ey Contractors, 314
N.L.R B. at 217), is unsupported by the record. The NLRB
determ nes the right of a dual-functionl2 enployee to vote in a
bargai ning unit representation el ection by wei ghi ng whet her
the enpl oyee "regularly perforns duties simlar to those
performed by unit enpl oyees for sufficient periods of tinme to
denonstrate that [he has] a substantial interest in the unit's
wor ki ng conditions.”™ Martin Enters., Inc., 325 N.L.R B. No.
133, at 2 (April 30, 1998). The NLRB "has no bright line rule
as to the amount of tine required to be spent in performng
unit work. Rather, the [NLRB] exami nes the facts in each
particul ar case."” 1d.

After his neeting with Slacik, which, it bears noting, oc-
curred before the eligibility date had been set, Jackson re-
turned to unit enploynment. See JA 1A-2A. In the two
weeks i medi ately preceding the eligibility cut-off date, Au-
gust 30 to Septenber 15, Jackson worked sixteen hours for
Cabl e according to his tinesheet. JA 238. 1In the two weeks
after the eligibility cut-off date, Septenber 16 to Septenber
29, Jackson worked twenty-four hours for Cable according to
his timesheet.13 JA 239. Cf. Stockhol m Valve & Fittings,

12 The dual -function analysis is used for enpl oyees "who per-
formnore than one function for the same enployer.” Martin
Enters., Inc., 325 NLRB No. 133, at 2 (April 30, 1998). To
determne the eligibility of a dual-function enpl oyee the Board uses
the part-tine enployee test. Textron Lycom ng Div., Avco Corp.
308 N.L.R B. 1045, 1045 (1992).

13 The NLRB has consi dered post-eligibility date work in deter-
mning the eligibility of both dual-function and part-tinme enpl oyees.
See, e.g., Meadow Valley, 314 NL.R B. at 217; Stockhol m Valve &
Fittings, Inc., 222 NL.R B. 217 (1976).
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Inc., 222 NL.RB. 217 (1976) (finding eligible part-tine em
pl oyees who were hired nonth before el ection and who

wor ked five days by election day). At a mninmm then
Jackson worked forty hours in the unit before the el ection
and unit work accounted for at least thirty per cent of his
time in two of the three weeks between the eligibility date
and the election. The Board has identified no case in which
an enpl oyee worked as high a percentage of hours in the
bargai ning unit in the weeks before the el ection date and yet
was denied voting rights. 1In the absence of such precedent,
we believe this work [evel denonstrates a sufficient interest
in the bargaining unit's conditions of enploynment to warrant
his inclusion in the unit, especially in |light of the surroundi ng
circunmstances. First, Jackson began unit work before the
eligibility date was set. Second, Jackson's hours increased
during the relevant tine period as Jackson transferred part-
time into the unit. Third, Jackson worked the hours as part
of a permanent return to the unit. JA 221. These circum
stances nmake clear that Jackson worked in the unit for a
sufficient tine to denonstrate Jackson's substantial interest
inthe unit's working conditions and, thus, his eligibility to
vot e.

I1l. Conclusion

Not wi t hst andi ng the substantial deference we give to
NLRB orders, we do not find substantial evidence in this
record to support its conclusion that Jackson was not em
pl oyed and working in the bargaining unit as of the eligibility
date. We further find the hearing officer's alternative, and
inferential, conclusion that Jackson worked insufficient hours
to denonstrate a "substantial interest in the terns and
conditions of enploynent” unsupported. Accordingly, we
grant Tinme Warner's petition, deny the Board' s cross-
application for enforcement and order that the ballot of Wllie
Jackson be opened and count ed.

So
or der ed.
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